Evidence, Ethics, and the IDEA Hearing Officer
NYS Impartial Hearing Officer Training
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Qualification Opinion

Basis Explanation

Expert Opinion Testimony

Opinion testimony should include four topics,
each with its own elements of foundation.




Bases of an Expert

Three Possible Sources

Facts personally observed
Example: treating physician, evaluator

Presentation of Data
Example: review of CSE assessments,
any |[EEs available

Assumed Facts
Example: hypothetical question, sitting-
in and listening to the testimony




Where did the observation
take place?

Example: classroom, testing
room, playground

How was the
observation made?

Example: seated in the
back of the classroom
behind the student

When the
observation was
made?

What was observed?

Example: fidgety,
distracted, short
attention span

Who else was
present?

Example: other
students or adults

Personal Observation - Elements of Foundation




< Data Reviewed

Customary to Reasonably
Rely on the Data

X Element 1

x

Source of the Data

Element 3

Content of the Data

Presentation of Data - Elements of Foundation

(When data is provided prior to the hearing.)




Assumed Facts - Elements of Foundation

Expert’s opinion can be established through hypothetical questions
or by expert’s reaction to testimony s/he has heard

: e »
Caution warranted because of limitations & >

e Presumes the assumed facts are in, or will 4
be made part of, the record

* Inaccurate testimony based on 'r_r/,i]
¥
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iIncomplete question . E—
* Possibility of testimony being —

heard incorrectly

|
?

-

i

—

\//









Assertive Statement
Includes oral and written assertions,
as well as assertive nonverbal
conduct (e.g., pointing, nodding)

Declarant Unavailable
Includes unavailability due to exercise
of privilege, refusal to testify despite
being compelled to do so, or illness

Offered for its Truth

Statements offered for purpose other
than truth are admissible, provided
relevancy is established









IDEA Related Procedures with Evidentiary Implications










Motions

N * IDEA does not provide for motion
d || practice

We should win because
we are winners.
Winners win. We,
therefore, should win.

w Afanes—

* [HO’s broad authority extends to
deciding motions

* When there are genuine factual
issues, a record must be made prior
to the IHO ruling on the motion

X/

* Decide motions early, when possible






Withesses

* IHOs have the authority to take
witnesses out of turn or to interrupt

another witness’s testimony

- - - .

what is fair to both parties in
terms of each presenting his/her
case and not being prejudiced
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